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Introduc8on 
 

The HIV Legal Network (“Legal Network”) works in Canada and interna;onally to promote the human 
rights of people living with HIV or AIDS and other popula;ons dispropor;onately affected by HIV, 
puni;ve laws and policies, and criminaliza;on, through research and analysis, li;ga;on and other 
advocacy, public educa;on, and community mobiliza;on. In the following submission, the Legal 
Network uses the example of Canada to illustrate how drug policy affects the human rights of people 
who use drugs, as guaranteed by the Interna'onal Covenant on Economic, Social and Cultural Rights, 
with a specific focus on the right to health. 
 
Website: www.hivlegalnetwork.ca 
Contact person: Sandra Ka Hon Chu, Co-execu;ve director, email: schu@hivlegalnetwork.ca 
 
 
States’ obliga8on to respect, protect and fulfill the right to health of people who use drugs  
 

Drug control interven;ons frequently interfere with, limit, or infringe mul;ple human rights and the 
situa;on in Canada is no excep;on. Canada faces an unprecedented drug poisoning crisis which has 
already claimed more than 40,000 lives since 2016.i Canada’s approach to drugs is entrenched in 
prohibi4on — including the criminaliza4on of people who use and distribute drugs. This approach 
puts people who use drugs at increased risk of death and other harms, infringing their rights to 
health and to life. Criminalizing people who use drugs pushes people to use their drugs in isola;on, 
compromises their ability to take vital safety precau;ons, and deters people from essen;al health 
care and harm reduc;on services.ii Research has shown frequent contact police have with people 
who use drugs contributes to their “health risk environment through pathways, such as syringe and 
naloxone confisca;on, and physical and verbal harassment” which can lead to syringe sharing, rushed 
injec;on, and isola;on while using drugs.iii Black, racialized, and migrant communi;es have described 
how excessive police surveillance and criminaliza;on impacts their ability to access public services 
such as health care including harm reduc;on service.iv  
 
The criminaliza4on of drug possession or use also creates barriers to the implementa4on of health 
services for people who use drugs, including life-saving harm reduc4on programs. Supervised 
consump;on services (SCS) (also commonly known as “drug consump;on rooms”), are evidence-
based health services that provide a safe, hygienic environment where people can use drugs under 
the supervision of trained staff or volunteers. SCS prevent accidental overdoses and overdose deaths, 
reduce the spread of blood-borne infec;ons such as HIV and hepa;;s C through harm reduc;on 
educa;on and supplies, and contribute to improved health outcomes by linking clients to health and 
social services (including treatment and peer-based services). v As described in a recent report by the 
Interna;onal Drug Policy Consor;um, while a growing number of countries have given a green-light 
to the opening of SCS, their coverage remains extremely limited, par;cularly taking into considera;on 
the historic record of overdose-related deaths.vi In Canada, where an average of 22 people die every 
day of overdose, SCS remain subject to an excep;onal legal regime and burdensome applica;on 
process that differen;ate them from other health services and has limited their expansion.vii SCS 
cannot operate without a specific exemp;on from the government of Canada. Otherwise, service 
providers risk criminal prosecu;on under Canadian drug control legisla;on. More recently, provincial 
governments (which have jurisdic;on over health services) hos;le to harm reduc;on have imposed 
addi;onal stringent repor;ng and standards requirements, extensive licensing criteria, and denied 



 
funding to such services — forcing some to close and making their implementa;on in some locali;es 
in Canada extremely difficult.viii Conversely, forced ins;tu;onaliza;on in the name of “drug 
treatment” is a growing concern in Canada, where at least two provincial governments are 
considering expanding involuntary treatment to include people who experience mul;ple overdosesix 
in viola;on of their right to health and to be free from non-consensual treatment.x As described in 
the Interna'onal Guidelines on Human Rights and Drug Policy, and in accordance with their 
obliga;on to uphold the right to health, States must “ensure that voluntary, informed consent is a 
precondi;on for any medical treatment or preven;ve or diagnos;c interven;on and that drug use or 
dependence alone are not grounds to deprive someone of the right to withhold consent.”xi    
 
Respec4ng and fulfilling the right to health of people who use drugs requires States to remove legal 
and policy barriers to voluntary life-saving health services and to take measures to reduce the 
harms associated with a s4gma4zing and criminalizing environment that marginalizes people who 
use drugs and increases risks to their health.xii As the Interna'onal Guidelines on Human Rights and 
Drug Policy recommend, States must repeal, amend, or discon;nue laws, policies, and prac;ces that 
inhibit access to “health goods, services, and facili;es for the preven;on of harmful drug use, harm 
reduc;on among those who use drugs, and drug dependence treatment” in order to fulfill the right 
to health.xiii More specifically, the UN Commi`ee on Economic, Social and Cultural Rights,xiv the UN 
High Commissioner for Human Rights,xv the UN Special Rapporteur on the right to health,xvi as well as 
many other UN en;;es and human rights expertsxvii recommend that these measures necessarily 
include the decriminaliza4on of the personal possession and use of drugs.xviii It is also 
recommended to remove all penal4es associated with personal drug possession and to 
decriminalize “necessity trafficking” or the social supply or distribu4on of drugs.xix As the 
experience in Canada has demonstrated, measures that stop short of fully repealing laws 
criminalizing or otherwise penalizing personal drug possession and necessity trafficking will be 
hampered by ongoing law enforcement discre;onxx that may materialize in the interroga;on and 
harassment of people who use drugs — experiences that are exacerbated by racism, classism, and 
gender discrimina;on.  
 
Moreover, the Global Commission on Drug Policy has confirmed that “[t]he risks associated with 
different drugs and drug-using modes vary enormously, from negligible to severe. Yet however risky a 
drug may be on its own, its risks inevitably increase, some4mes drama4cally, when it is produced, 
sold and consumed in an unregulated criminal environment.”xxi Canada’s long-standing policy of 
criminalizing drugs has resulted in an unregulated drug supply that con;nues to become more potent 
and unpredictable year-over-year. In response to the drug poisoning crisis, Canada has supported a 
handful of ;me-limited programs to provide a safer supply of pharmaceu;cal grade medica;ons that 
are of known quality and quan;ty to people who use drugs, with a focus on those who have not been 
successful with tradi;onal treatments and are at high risk for overdose.xxii A growing body of evidence 
indicates that safer supply programs reduce the use of drugs from the unregulated supply as well as 
the risk of death and overdose, increase engagement and reten;on in programs and care, improve 
physical and mental health, as well as social well-being and stability, and are a cri;cal op;on on the 
con;nuum of care for people who use drugs.xxiii But safe supply programs in Canada — par;cularly 
those that are low-threshold and community-led — are plagued by legisla;ve and regulatory hurdles 
rooted in prohibi;on that prevent their vital expansion.  
 
Protec4ng the right to health of people who use drugs requires States to responsibly regulate drugs 
that are currently prohibited. Regula;on and management of risky products and behaviours is a key 
func;on of government.xxiv Canada’s own Expert Task Force on Substance Use recommended in 2021 
that Canada “immediately develop and implement a single public health framework with specific 
regula;ons for all psychoac;ve substances, including currently illegal drugs as well as alcohol, 



 
tobacco, and cannabis. This framework should aim to minimize the scale of the illegal market, bring 
stability and predictability to regulated markets for substances, and provide access to safer 
substances for those at risk of injury or death from toxic illegal substances.”xxv Similarly, the UN High 
Commission on Human Rights as well as the Global Commission on Drug Policy have acknowledged 
that protec;ng the life and health of people who use drugs requires moving drug control from 
unregulated criminal markets to appropriate governmental agencies.xxvi Civil society and communi;es 
must be meaningfully involved in the process of regula;on.xxvii 
 
Paying par8cular aHen8on to racialized communi8es, women, gender-diverse people, and  
people in prisons  
 

Canada’s approach to drug policy has a discriminatory impact on the right to liberty of Black and 
Indigenous people in Canada and on the right to health of people in prisons. Drug prohibi;on in 
Canada has resulted in a significant propor;on of people, and par;cularly Black men, serving prison 
sentences for drug offences.xxviii Indigenous and Black women are also more likely than white women 
to be incarcerated for drug offences.xxix In 2017, Canada’s prison ombudsperson noted 54% of Black 
women in federal prisons were serving sentences for drug offences, many of whom were carrying 
drugs across borders as a way to alleviate situa;ons of poverty.xxx  
 
Worldwide, the criminaliza;on of drug use and possession has resulted in the mass incarcera;on of 
people who use drugs, escala;ng risks of HIV, hepa;;s C and other adverse health outcomes while in 
prison and aker release.xxxi In Canada, 80% of federal prisoners in Canada report a substance use 
issuexxxii and researchers have documented recent increases of overdose deaths in custody.xxxiii Not 
surprisingly, research indicates the incarcera4on of people who inject drugs is a factor driving 
Canada’s HIV and hepa44s C epidemic.xxxiv Harm reduc;on policies and programs exist across 
federal, provincial, and territorial prisons in Canada, but vary widely in prac;ce meaning people in 
prisons do not have equivalent or adequate access to harm reduc;on services such as needle and 
syringe distribu;onxxxv or opioid agonist therapy, or to overdose preven;on measures such as 
naloxone or safe supply programs.  Significant gaps in access to harm reduc;on and health services in 
prison are especially harmful to Indigenous people — and Indigenous women in par;cular — who are 
grossly overrepresented in Canada’s prisons and face significantly higher rates of new HIV and 
hepa;;s C.xxxvi Despite this, and calls from Canada’s correc;onal ombudsperson to provide trauma-
informed programming and interven;ons for Indigenous women in federal prisons, there are no 
culturally appropriate, gender-specific drug treatment services for Indigenous women in Canada’s 
prisons.xxxvii  
 
Both in prison and the community as a whole, insufficient aTen4on is paid to the needs of women 
and gender-diverse people who use drugs and their access to health services, including harm 
reduc4on services interna4onallyxxxviii and in Canada. Consequently, they face addi;onal barriers to 
harm reduc;on and other health services and are at increased risk of HIV and hepa;;s C, as well as 
other injec;on-related harms, overdose, and death.xxxix According to the Interna'onal Guidelines on 
Human Rights and Drug Policy, women who use drugs have the right to access health care on a non-
discriminatory basis, including “good-quality gender-sensi;ve preven;on, treatment, harm reduc;on, 
and other health care services for women who use drugs, including opioid subs;tu;on treatment for 
pregnant women, tailored to meet women’s specific needs.”xl Crea;ng a safe and welcoming 
environment for women and gender-diverse people may entail selng women-only opera;ng ;mes 
or services, developing clear policies prohibi;ng inappropriate conduct (e.g. sexual harassment and 
sexist, homophobic, or transphobic comments), providing sexual and reproduc;ve services, and 
training staff on gender-based violence.xli   
 



 
Addressing the needs of women and gender-diverse people who use drugs also require removing 
legal, policy, and funding barriers to harm reduc4on, health, and social services that prevent access 
to services, including shelters for women experiencing violence and/or homelessness. Drug use and 
gender-based violence are deeply interconnected. Globally, women who use drugs experience rates 
of violence up to 24 ;mes higher than women in general.xlii As described by the Eurasian Harm 
Reduc;on Associa;on, “the stress and trauma of violence perpetuate the women’s drug use, and the 
ac;ons and behaviours associated with drug use expose them to heightened risk of violence.”xliii Yet, 
many violence against women (VAW) shelters in Canada maintain abs;nence-based policies of 
denying access to shelter for women and gender-diverse people who use drugs. Even where women 
and gender-diverse people who use drugs are not denied access, insufficient harm reduc;on services 
are available, or shelter staff lack the training necessary to serve those who use drugs.xliv It is thus 
impera;ve that services that provide support to women and gender-diverse people who experience 
violence account for the specific needs of those who use drugs.xlv  
 
Among women and gender-diverse people who use drugs who are pregnant and/or have children, 
child protec;on laws and the ways in which they have been interpreted and enforced by social 
service and health care providers in Canada have also been iden;fied as a source of major concern 
and fear, with nega;ve impacts on parents’ well-being as well as their access to health care. 
Numerous studies have shown that the very real threat of child welfare involvement and having their 
children removed from their care is one of the greatest barriers for pregnant people and parents 
when considering accessing harm reduc;on services, drug dependence treatment, and pre- and post-
natal care.xlvi The resul;ng lack of prenatal care and other services for pregnant people who use drugs 
means they are more likely to miscarry or give birth prematurely and have infants with low birth 
weights, less likely to access harm reduc;on services and use sterile drug equipment, less likely to 
access voluntary drug dependence treatment programs and interven;ons to prevent ver;cal 
transmission of HIV, as well as more likely to have their children removed from their care.xlvii As the 
Interna'onal Guidelines on Human Rights and Drug Policy recommend, States should ensure that a 
“woman’s drug use or dependency is never the sole jus;fica;on for removing a child from her care or 
preven;ng reunifica;on with her child, as this may deter access to necessary drug-related health care 
services and prejudice the woman’s right to family life and the child’s right to remain in the care and 
custody of their parents.”xlviii 
 
Meaningful involvement of people who use drugs in drug policies and services for people 
who use drugs 
 

The UN High Commissioner for Human Rights has recommended the meaningful engagement of civil 
society in na;onal and interna;onal decision-making processes to develop effec;ve human rights-
based drug policies.xlix Evidence on the effec;veness of peer-led responses in services for people 
living with HIV and people who use drugs also support community-led organizing in the delivery of 
harm reduc;on services.l In Canada, harm reduc;on providers have been at the front line of the drug 
poisoning crisis. Con;nuous exposure to overdose-related deaths, coupled with under-resourced 
services and lack of government support have resulted in concerning levels of burnout and trauma;c 
stress among harm reduc;on workers.li 
 
Respec4ng, protec4ng, and fulfilling the rights to health of people who use drugs requires States to 
place communi4es, including people who use drugs in their diversity, at the center of the 
responselii and to provide adequate support to community-led organiza4ons providing support to 
people who use drugs. Barriers that unreasonably restrict or prevent the par;cipa;on of people who 
use drugs and communi;es in the design, implementa;on, and assessment of drugs laws, policies, 
and prac;ces should be removed. Instead, States should adopt and implement legisla;ve and other 



 
measures to facilitate the par;cipa;on of people who use drugs in the design, implementa;on, and 
assessment of drug laws, policies, and prac;ces.liii 
 
 
Recommenda8ons 
 

Consolida;ng its stated posi;on and building on the Interna'onal Guidelines on Human Rights and 
Drug Policy as well as the 2023 report of the Office of the United Na;ons High Commissioner for 
Human Rights, the Commi`ee should provide concrete guidance to States regarding the following 
recommenda;ons that affect the right to health of people who use drugs:  
 

• Decriminalize ac;vi;es related to personal drug use and necessity trafficking and remove 
administra;ve and other penal;es for these ac;vi;es. 
 

• Remove custodial sentences for drug offences and ensure that condi;ons in deten;on 
respect the United Na;ons Standard Minimum Rules for the Treatment of Prisoners, 
including with respect to equivalence in health care and harm reduc;on, access to treatment, 
and effec;ve oversight. 
 

• Take measures to address discriminatory drug law enforcement prac;ces and sentencing 
policies against Black, Indigenous, and other racialized people. 
 

• Take control of illegal drug markets through responsible regula;on and the development of a 
regulatory system for legal access to all controlled substances. 
 

• Adopt drug policies that uphold the human rights of people who use drugs, including by 
explicitly prohibi;ng discrimina;on against people who use drugs and by ensuring access to 
health care, voluntary and evidence-based treatment and harm reduc;on services such as 
needle and syringe programs and supervised consump;on services for people who use drugs 
in their diversity.  
 

• Ensure that drug dependence treatment is evidence-based and voluntary, and informed 
consent is a precondi;on for any medical treatment or interven;on.  
 

• Adopt gender-sensi;ve drug policies that respond to the specific needs of women and 
gender-diverse people, and repeal laws and policies that deprive women and gender-diverse 
people of access to shelter or housing or that jus;fy the removal of children from their 
parent’s custody or otherwise punish women for using drugs.  

 
• Meaningfully engage civil society organiza;ons, people who use drugs, affected communi;es, 

and youth in the design, implementa;on, and evalua;on of drug policies and services for 
people who use drugs. 
 

• Incorporate and fund harm reduc;on services, and support community-led advocacy and 
harm reduc;on services. 
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